
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

American Whipped Products Inc. ;
Harry M. Taxin, Hubert  ld i l lson,

for Redeterminat ion of a Def ic iency or

of a Determi-nat.ion or a Refund of

Sa les  & Use Tax

under  Ar t i c le  28  &.29  o f  the  Tax  Law

f o r  t h e  P e r i o d  1 2 / t l 6 8 - 8 l 3 I / 7 4 .

Wal te r  S i l ver fa rb ,

Ind .  &  Of f i cers

a Revision :

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that.  he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of JuIy,  1980, he served the within not ice of Determinat. ion by mai l  upon

American Whipped Products fnc. I  Walter Si lverfarb, Harry M. Taxin, Hubert

Wi l l son ,  Ind .  &  0 f f i cers ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by  enc los ing

a t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

American Whipped Products Inc. ;  Walter Si lverfarb,
Harry M. Taxin,  Hubert  Wi l1son, Ind.  & Off icers
243 Washington St.
Mt.  Vernon, Ny 10553

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

7 th  day  o f  Ju ly ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is  the  pe t i t ioner  here in

is the last known address of the
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STATE OF NBW YORK
STATE TAx COMM]SSION

In the Matter of the Pet i t ion

o f

American Whipped Products fnc.;

Harry M. Taxin, Hubert  l , i t i l lson,

for Redeterminat ion of a Def ic iency or

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax law

for  the  Per iod  12 /1 /68-8 l3 I l74 .

I{aI ter Si lverfarb,

Ind .  &  0 f f i cers

a Revision :

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of July,  1980, he served the within not ice of Determinat ion by mai l  upon

Howard W. Dragutsky the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Howard W. Dragutsky
Weber,  L ipshig & Co.
575 Madison Ave.
Nevr York, Ny :-.0022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

Unit .ed States Postal  Service within the Stat.e of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.  /

Sworn to before me this

7 th  day  o f  Ju ly ,  1980.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 7,  1980

American Whipped Products Inc. ;  Walter Si lverfarb,
Har ry  M.  Tax in ,  Huber t  Wi l l son ,  Ind .  &  0 f f i cers
243 Washington St.
Mt .  Vernon,  NY 10553

Gentlemen:

Please Lake not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) f t lg & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the St.ate Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court. of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very  t ru ly  yours ,

STATE TAX COMMISSION

Peti t ioner t  s RepresentaLive
Howard W. Dragutsky
Weber ,  L ipsh ig  &  Co.
575 Mad ison Ave.
New York, NY 10022
Taxing Bureau' s Representat ive



STATE OF NEId YORK

STATE TAX COMMISSION

In the Mat. ter of  the Appl icat. ion

o f

MERICAN WHIPPED PRoDUCTS, INC.
and

WAITER SIIVERFARB, HARRY M. TAXIN
and

HUBERT WIIS0N,
Individual ly and as 0ff icers

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax law for the
Per iod  December  1 ,  1968 th rough August  31 ,
r97 4.

1/+134)

A small claims hearing

at the off ices of the State

New York,  on Ju ly  13,  1978

Dragutsky, CPA. The Audit

Schwartz ,  Esq.  ,  o f  counsel ) .

DETERMINATION

was held before Rayrnond J. Siegel,  Hearing 0ff icer,

Tax Commission, Two World Trade Center,  New York,

at 1 :  15 P .  M. Appl icants appeared by Howard l+r.

Divis ion appeared by Peter Crotty,  Esq. (Abraham

Appl ican ts ,  Amer ican Whipped Produc ts ,  Inc .  ,  and lda l te r  S i l ver fa rb ,

Harry M. Taxin and Hubert  Wilson, individual ly and as off icers ,  243 tr lashington

St ree t ,  Mt .Vernon,  New York  10553,  f i led  an  app l ica t ion  fo r  rev is ion  o f  a

determinat ion or for refund of sales and use taxes under Art ic les 28 and 29 of

the Tax Law for the period December 1, 1968 through August 31, 1974 (Fi Ie No.

ISSI]ES

I.  Whether the assessment for the period December 1, 1968 through August 31,

1974,  based on  the  Sa les  Tax  Bureau 's  tes t  per iod  o f  one sa les  tax  quar te r ,

was  proper .

I I .  i {hether penalty and interest in excess of the minimum statutorv rate

imposed by the Sales Tax Bureau should be cancel led.
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FINDINGS OT FACT

1.  App l ican t ,  Amer ican Whipped Produc ts ,  Inc .  ( "Amer icant ' ) ,  manufac tures

a non-dairy coffee creamer and other related products.

2 .  0n  Apr i l  14 ,  1975,  the  Sa les  Tax  Bureau issued a  Not ice  o f  Determinat ion

and Demand for Payment of Sales and Use Taxes Due against American and Walter

Si lverfarb, Harry M. Taxin and Hubert  Wilson, individual ly and as off icers in

the  amount  o f  $4  1679.95 ,  p lus  penar ty  and in te res t  o f  $2 ,001.77 ,  fo r  a  to ta l

amount  due o f  $61681.72 .  Sa id  no t ice  was issued as  the  resu l t  o f  a  f ie ld

aud i t ,  wh ich  d isc losed add i t iona l  sa les  and use taxes  due o f  $10,939.30  and a

credit  or refund due appl icant of $61259.35 for the period Decernber 1, 1968

through August  31 ,  1974.

3. American I^7as an unregistered vendor unt i l  the ini t ia l  contact by the

sales tax auditor in November of 19721 after that date, American f i led State

and local sales and use tax returns on an annual basis through May 31 ,  1974.

4. 0n audit ,  the Sales Tax Bureau's auditor found that American maintained

adequate books and records. The auditor examined the general  ledger,  purchase

journa l ,  purchase invo ices ,  sa les  journa l ,  pe t ty  cash book  and income tax

re turns .

5. The Sales Tax Bureau's auditor examined refund claims and correspond-

ing  b i l l s ,  and approved a  re fund in  the  sum o f  $6 ,259.35 ,  on  purchases  o f

electr ic i ty,  fuel  oi l  and the rental  of  product ion machinery.

6. American was unaware of the responsibi l i ty for col lect ion of sales

tax on outer containers used in sales shipments to customers for the periods

pr io r  to  Ju Iy  1 ,  1974;  there fore ,  i t  d id  no t  co l lec t  any  sa les  tax  on  the

outer containers shipped to customers located in New York state.

7. The auditor examined purchases for the three-month period ended

November 30, 1972. The test of  packaging supply invoices revealed that $121227.96
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or  27 .8% o f  such supp l ies  cons is ted  o f  ou ter  conta iners .  The aud i to r  then

performed a test of  sales for the month of November 1972 and determined that

38.9% of outer containers were shipped to customers within New York State.

Applying these percentages to total  purchases of packaging suppl ies for the

per iod  December  1 ,  1968 th rough August  31 ,  l -974,  the  aud i to r  a r r i ved  a t  sa les

tax  due on  ou ter  conta iners  o f  $B ,265.10 .

B.  The tes t  o f  fac to ry  supp ly  purchases  revea led  tha t  9203.03  or  18% had

been purchased without.  sales tax having been paid. This resulted in addit ional

t .ax  due on  fac to ry  suppr ies  purchased fo r  the  aud i t  per iod  o f  $647.1g .

9 .  The tes t  o f  repa i r  and main tenance b i l l s  revea led  tha t  $1 , I6L .39  or

26% ot said purchases were made without paynent of the tax. This resulted in

addit ional tax due on repair  and maintenance purchases for the audit  per iod of

s862 .06 .

10.  A f te r  reg is te r ing  w i th  the  Sa les  Tax  Bureau,  Amer ican issued an

exempL-use cer t i f i ca te  to  Conso l ida ted  Ed ison Co.  fo r  e lec t r i c i t y  used in

produc t ion ,  and pa id  no  sa les  tax  on  i t s  e lec t r i c i t y  expense.  Amer icants

approved claim for refund included a 90% electr ical-use factor for product ion.

The auditor assessed 107. of electr ic expenses for the period of nonpayment of

tax  to  Conso l ida ted  Ed ison Co. ,  wh ich  tax  amounted to  5616.23 .

11. An audit  of  f ixed asset accounts resulted in addit ional tax due of

$548.73  fo r  the  aud i t  per iod  December  1 ,  1968 th rough August  31 ,  1974.

12. American asserted that even i f  shipments of cartons to retai lers are

taxable, that i ts shipments to r t inst i tut . ional" customers (wholesalers and

grocery  cha in  s to res)  shou ld  no t  be  sub jec t  to  tax ,  as  sa id  cus tomers  rese l l

the contents in the same cartons. American did not submit any exemption

cert i f icates ( for the outer containers) from any of i ts customers, nor did i t

introduce any documentary evidence to show that i ts t r inst i tut ionalt '  customers
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were wholesalers -

13. Appl icant.s contended that the manner in which the audit  was conducted

was not proper,  and that errors were made in arr iv ing at the percentages used

to determine the sales tax due on outer corrugated containers. Appl icants

argued against the Bureau's use of a test per iod, indicat ing that the three-month

period used was not representat ive of the other quarters in the audit  per iod

and that the use of a test per iod was inappropriate, especial ly s ince adequate

books and records had been maintained.

14. Appl icants acted in good fai th at al l  t imes and they did not intend

to evade the tax-

CONCIUSIONS OF tAl,il

A -  That  p r io r  to  Ju ly  1 ,  7974,  the  sa les  or  use  tax  app l ied  to  ou ter

containers and other packaging suppl ies which were discarded at some trade

level,  and which did not accompany the contents to the ul t i rnate consuner;

accordingly,  Americants sales of outer containers were taxable under sect ion

1105(a) of the Tax law and were not specif ical ly exernpt by statute pr ior to

Ju ly  1 ,  19741 there fore ,  app l i can t  was  l iab le  fo r  co l lec t ion  o f  sa les  tax  on

outer containers sold to retai lers within New York State pr ior to JuIy 1,

1 9 7 4 .

B. That al though there is statutory authori ty for use of a test per iod

to determine the amount of tax due, resort to such method of computing tax

l iabi l i ty must be founded upon an insuff ic iency of record keeping which makes

it  v ir tual ly impossible to ver i fy such l iabi l i ty and conduct a complete audit

(Char ta i r  fnc .  v .  S ta te  Tax  Commiss ion ,  65  A.D.Zd 44 ,  411 N. 2d  41 . )

C. That appl icant American maintained adequate books and records from

which the actual tax on outer-containers, factory suppl ies and repairs and

maintenance could have been determined. Therefore. the tax due is reduced to
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the amounts found due for the period reviewed which is $326.78, $12.18 and

$69.68  respec t ive ly .  A11 o ther  p rocedures  and resu l ts  o f  the  sa les  tax  aud i t

a re  p roper  and cor rec t .

D. That appl icants acted in good fai thl  therefore, the penalty and

interest.  in excess of the minimum statutory rate are cancel led.

E. That the appl icat ion of American Whipped Products, Inc. and Walter

Si lverfarb, Harry M. Taxin and Hubert  l , r l i lson, individual ly and as off icers, is

granted to the extent indicated in Conclusions of Law "C" and "D" above; that

the Audit  Divis ion is hereby directed to modify the not ice of determi-nat ion

issued Apri l  14, 1975 and issue a refund to American on the net di f ference

between the recomputed tax due and the refund approved as per Finding of Fact

t t5 t t ,  p lus  in te res t  as  may be  lawfu l l y  due.

DATED: Albanv. New York
JUr 0 7 febo

STATE COMMISSION

COMMISSIONER

COMMI SIONER


